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Standing Committee on Uniform Legislation and Statutes Review — Sixty-eighth Report —  

“Information Report in relation to the Scrutiny of Treaties” 

Resumed from 22 November 2011. 

Motion 

Hon LIZ BEHJAT: I move —  

That the report be noted. 

In rising to speak to the sixty-eighth report of the Standing Committee on Uniform Legislation and Statutes 

Review, I do not want to open up old wounds. 

Hon Norman Moore: Why not, because I’m going to! 

Hon Kate Doust: So can we just sit back and enjoy this spectacle? This is going to be fun! 

Hon LIZ BEHJAT: Here we go! 

As members know, towards the end of last year we had a long debate about changes to the standing orders of this 

place, and today sees the second day of the operation of those standing orders. The sixty-eighth report of the 

Standing Committee on Uniform Legislation and Statutes Review came about because some criticism had been 

levelled at the committee on a number of occasions in the past few years that perhaps it was carrying out only 

one-third of its functions, which are to inquire into uniform legislation, to review the statute book and to 

scrutinise treaties that the state enters into. After hearing this on a number of occasions, the committee thought 

that it could no longer have this criticism levelled at it and that it needed to sit down and attempt to do what two 

other committees had done previously—that is, to look at the scrutiny of treaties issue.  

The report sets out the background of the issue. Prior to September 1999, no Western Australian parliamentary 

committee had ever examined treaties, so in August 1999, the Standing Committee on Constitutional Affairs 

tabled its thirty-eighth report on a seminar hosted by the commonwealth Joint Standing Committee on Treaties, 

also known as JSCOT. The recommendations in that report reflected what was agreed to at the seminar; that is, 

there was a need for scrutiny of proposed treaties at the state level, treaties and related information should be 

tabled in state Parliaments, and state parliamentary committees should be given the role of investigating treaty 

matters and reporting to state Parliaments on the impact of treaties on the state. And so the report went on. In 

considering the scrutiny of treaties function, the then Standing Committee on Uniform Legislation and General 

Purposes highlighted that JSCOT in fact gives a very short period within which comments must be received on 

proposed treaties. It remarked — 

One view might be that the consultation by JSCOT with state parliamentary committees is illusory. 

That is certainly something that the committee would also agree with. The Standing Committee on Uniform 

Legislation and General Purposes also stated — 

To enable State to play an effective role in the treaty process, the Commonwealth must allow sufficient 

time for consultation with the States prior to treaty ratification. 

In the nineteenth report, the committee inquired into the administrative practices and procedures and 

parliamentary processes involving treaties entered into and made a number of findings. Again, those findings 

were that the time given by JSCOT for Parliaments to comment on treaties was very short, so that they were 

really commenting on things after the fact. That is really of no benefit.  

However, the Standing Committee on Uniform Legislation and Statutes Review decided, once and for all, to put 

to bed the idea that we were completely ignoring our function of scrutinising treaties. On 31 August 2011 we 

determined that, pursuant to those terms of reference, we would inquire into the Agreement for the 

Establishment of the International Anti-Corruption Academy as an International Organization—that was the 

treaty. We invited the Department of State Development and the Department of the Premier and Cabinet—the 

lead agencies for the treaty—to a hearing, held on 7 September 2011. To understand the treaty and its 

implications for parliamentary sovereignty, and any obligation on the state to enact legislation to give effect to 

the treaty, the committee posed a range of scrutiny and legal questions. Both the Department of the Premier and 

Cabinet and the Department of State Development informed the committee that they were unable to answer the 

committee’s questions, even though they had answered similar questions in relation to bills, because the advice 

provided by the state to the commonwealth, and the negotiations between the state and the commonwealth on 

treaties, is confidential. That was the answer that was given to us in that hearing—that we were not entitled to 

receive that information. The source of the requirement to maintain confidentiality is the official handbook on 

treaties produced by the Department of Foreign Affairs and Trade entitled, “Signed, sealed and delivered: 

treaties and treaty making: an officials’ handbook”. 
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The DPC further advised that it does not undertake its own independent analysis and research on treaties; it 

merely refers the treaties to the relevant government agencies for comment, collates their replies and provides 

them to the Standing Committee on Treaties. No fundamental changes have taken place in the processes and 

procedures followed by DPC since the tabling of the nineteenth report in 2007. The DPC also suggested that the 

committee seek legal advice on treaties from the Attorney General as well as the commonwealth’s Office of 

International Law. We did that, but the advice that came back to us from the Attorney General was — 

It should be noted that the Solicitor General and solicitors engaged in the State Solicitor’s Office are 

tasked with providing legal advice to the State Government, not Parliament or its committees. And 

further, such advice, should it be received by the Executive Government, is covered by legal 

professional privilege. 

As members can see, we were not really able to get a lot of information about this treaty and what its 

ramifications may be on the sovereignty and law-making powers of Western Australia. 

The committee then wrote to the Office of International Law, seeking its assistance in the undertaking of its 

treaty function, and in particular, to find out whether it could provide the committee with advice about particular 

articles in treaties. In its response, the Office of International Law gave similar feedback to that provided by the 

DPC — 

One of the key functions of this Office is to provide legal advice to the Commonwealth Government on 

international law, including the domestic implementation of treaties to which Australia is a party, or 

contemplating becoming a party. To provide advice to your Committee would potentially conflict with 

our role in providing advice to the Executive Government of the Commonwealth, and consequently, we 

are not in a position to provide your Committee with the assistance that you seek. 

Again, another door was shut in our face so we could not look at what the ramifications of this treaty may be on 

the sovereignty of Western Australia, and this Parliament’s law-making powers. The advice continued, in part — 

I note that the Commonwealth provides information on proposed treaty actions to the Standing 

Committee on Treaties, which is comprised of officers from State and Territory First Ministers 

Departments … 

It then became apparent to us that it was not going to be very easy to carry out that inquiry. As a result of that, 

the committee took the view that it was unable to meaningfully carry out its function under term of reference 

8.3(c), and would be unable to do so under proposed term of reference 5.3(c) under the new standing orders, due 

to an inability to obtain advice and feedback from the executive on the articles in treaties it inquires into, due to 

confidentiality constraints; the insufficient consultation period in which JSCOT accepts submissions on treaties, 

during which it would not be feasible for the committee to advertise the inquiry, obtain submissions and 

undertake anything but superficial scrutiny; and, a lack of capacity owing to the significant number of uniform 

bills taking priority.  

There was only one recommendation in that report, and that was that that term of reference be removed from the 

standing orders. We had that debate at the time the new standing orders were debated, and the house determined 

that that should remain a term of reference for the committee. So the committee does currently have that term of 

reference on its books. But my understanding is that a review of the current standing orders will be undertaken at 

some time in the future, perhaps in six months, and I hope that at that time we can revisit that. It is not that the 

committee does not want to do the work; the committee is more than happy to do any work that is set before it by 

this house. But when the committee reaches roadblocks, and when we have doors shut in our face in relation to, 

“We cannot tell you that; it is privileged; we do not give advice to committees; we only give advice to 

government”, it does make it very difficult. 

The Standing Committee on Uniform Legislation and Statutes Review looked at two pieces of legislation that 

dealt with treaties that may have had an impact on the sovereignty of Western Australia. So it appears that 

treaties come to this Parliament for scrutiny when they are contained in bills. Therefore, that would seem to be 

the way to go, rather than giving us this redundant term of reference. 

As I said, we will work within those parameters at the moment, and perhaps at a future time we can revisit that 

and see whether we can have that removed as a term of reference for the committee.  

Hon NORMAN MOORE: I do not intend to rake over the coals of last year’s debate about this particular 

matter, but I want to respond to this report in the context of taking note of reports, as opposed to the last time we 

debated this matter, which was during the debate on the decision to rewrite the standing orders.  

I have always had a view that this Parliament is entitled to know about any treaties which are entered into by the 

commonwealth and which could in some way impact upon the sovereignty of the state of Western Australia. I 
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have used in the past the example of the way in which the foreign affairs powers have been used to deal with 

particular issues at the state level. That is a different issue, but it is similar in the sense that if the commonwealth 

enters into an international treaty, it then acquires powers that go with those international treaties, and that may 

sometimes impact upon the sovereignty of state Parliaments. Although the member has clearly pointed out the 

difficulties associated with obtaining the information, and often the information is after the event, I still think it 

is important that this Parliament and all other state Parliaments are at least made aware at some time about the 

consequences of treaties entered into by the commonwealth if those treaties will have any effect on a state’s 

capacity to manage its own affairs. Just knowing that means that members of Parliament can take whatever 

political action they might wish to take in relation to that particular decision. Indeed, there have been many 

arguments in the political arena surrounding treaties and the consequences of treaties, and the way in which they 

have been used by federal governments to intrude into the affairs of the states. Just simply knowing that is an 

important political tool that enables members to engage in public debate about the consequences of those 

treaties. 

The second thing I want to say is that, bearing in mind the relatively feisty approach of this particular committee 

and some of its members in recent times, I am a little surprised that the conclusion of the committee’s inquiry is 

to delete any reference to treaties from its standing orders because it has been unable to find out the information 

it wants. I would have thought that the report might have said that the committee is horrified to be told by the 

Attorney General that this information is provided to the government and not to Parliament. Indeed, when I read 

through this report and look at some of the advice provided to the committee, I think that if I sat on the 

committee, I would say, “Why are they telling us they have confidential information about treaties that they will 

not reveal to anybody else, particularly not to Parliament?” Thinking about the nature of the uniform legislation 

committee, it crossed my mind that that might have been the response; why is it that they have put in place so 

many obstacles to a parliamentary committee finding out information about treaties? I know that Hon Liz Behjat 

will take serious exception to me, but the committee took the easy path by saying, “Let’s just get rid of that from 

our standing orders.” That is not an adverse reflection, I might add, on the committee, because I understand why 

it has come to the conclusion it has.  

Hon Liz Behjat: I can assure you it was not for want of trying, but I cannot reveal the deliberations of the 

committee or what actually took place in some of those hearings.  

Hon NORMAN MOORE: Of course the member cannot. One of the reasons the new standing orders have not 

accepted the recommendation contained in this report is that we need to go back and have a good hard look at 

this whole issue and see whether anything can be done about the obstacles that have been put in the way of the 

committee being advised of matters relating to treaties. It may well be that some treaties are confidential and 

Parliament does not need to know. However, I would have thought that the relationship between the nation of 

Australia and other nations around the world ought to be public. It is our nation. They are treaties that could 

affect us as citizens of Australia and could affect this Parliament as a law-making body in Western Australia. I 

would have thought that we ought to spend a bit of time on looking at the obstacles identified in this report and 

taking some positive action to see whether we can have those obstacles removed. 

Hon Max Trenorden: Hear, hear! 

Hon NORMAN MOORE: Yes. When I finish being in the executive, I am looking forward to helping the 

committee achieve that.  

Hon Liz Behjat: Leader, thank you for your encouragement and we look forward to it on behalf of the other 

feisty members of the committee!  

Hon NORMAN MOORE: The point I am making is that this Parliament has a responsibility to protect its 

sovereignty. All sorts of mechanisms are used by federal governments to intrude into the sovereignty of state 

Parliaments and treaties are but one of them. We ought to be very much aware of what is happening in that 

respect. We need to give some serious thought to trying to find out some way to overcome the impediments that 

are clearly in the way. I will have a chat to the Attorney General about his letter, which reads — 

… the State Solicitor’s Office are tasked with providing legal advice to the State Government, not 

Parliament or its committees.  

That is understandable in many cases, but if it relates to a commonwealth treaty, I cannot think of any reason 

why the state Parliament or its committees should not be made aware of the nature of the advice, if not the actual 

advice.  

This report and the previous discussion we had when we determined the new standing orders is a work in 

progress, in my view. I indicated when we did the new standing orders that I would look again at the standing 

orders of the Standing Committee on Uniform Legislation and Statutes Review, because of the issues that were 

raised during that debate about not only treaties, but also uniform legislation and the effect of uniform legislation 
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on our sovereignty, and the view that was put by a member of the committee that that is a very hard thing to 

ascertain. There has to be some solution to that problem down the track and I am comfortable to have further 

conversations about that matter.  

Question put and passed.  

Progress reported, pursuant to standing orders. 

Sitting suspended from 6.01 to 7.30 pm 

 


